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The Legislature adjourned on May 8 with over 700 bills introduced. There were a number of environmental bills, both good and bad. We were highly successful in the legislature despite some hairy moments. Unfortunately, the Governor vetoed a few really good bills. In spite of the vetoes, however, we can look back on 2006 as a success story both in terms of actual outcomes, and in terms of developing good relationships with other organizations.

PRIORITY BILLS

***INITIATIVE 86 - TAKINGS 

Oppose – This one will continue through the summer

Initiative 86 is a proposed constitutional change that will likely be on the ballot this fall. It is a citizen’s initiative, which means the proponents will be gathering signatures through the summer. Initiative 86 requires compensation for enacting or enforcing any land use regulation that reduces property values by 20%. Property is defined as any interest in real property, and the reduction in value may be for all or a portion of the property. In addition, the initiative is retroactive to 1970, or the date the owner’s family first came into possession of the property. If the governmental entity cannot compensate the property owner, it may exempt him from the regulation, or enter a binding contract specifying permissible uses of the property. 

This is perhaps the most egregious takings proposal we have seen in Colorado. We need to gear up for a tough campaign – this is for all the marbles!

The Supreme Court is expected to rule on the pending title challenge in about another month. This helps, as it shortens the window for the other side to gather signatures. Petitions must be returned by early August, so they have only about 6 weeks to safely gather signatures. Stay tuned, and talk to your neighbors. If you need examples of how this affects local interests, call me!  Our only chance of beating this is through grass roots work – the other side will have all the money.

*HB1113/1309 AIR QUALITY

(McGihon, Grossman)

Position: Support 






Status: Vetoed 

HB1113 permits State air quality regulations to be more stringent than federal requirements. HB1113 was killed in a procedural move on the House floor, when one legislator got confused, and voted the wrong way. It was reintroduced as HB1309. As amended on the House floor the second time around, HB1309 has been significantly reduced in scope. It now allows Colorado to maintain the current level of protection for air quality in case the Federal government reduces air quality standards. It also exempts agriculture, and scenic railroads from the potentially heightened standards. Despite being a modest step forward in Colorado’s ability to protect its air quality, Industry fought tooth and nail to kill the bill, and ultimately the governor vetoed HB1309.

*SB114 HOG FARMS

(Kester, Gardner)
Position: Oppose







Status: Signed

SB114 allows hog farms to cover, “or operate with technologies or practices” their lagoons to minimize gas emissions. This bill is a rollback of the covering standard set forth in Amendment 14. Although we were successful in amending the bill in the Senate to ensure that the alternative technologies were as effective as covers, we remain concerned about the bill.

If lagoons are left uncovered, migratory waterfowl will use them as any other pond. In winter, when other bodies of water freeze, this concentrates water fowl on the eastern plains. Overcrowding leads to rapid spread of avian disease, and resulting die-offs. Additionally, the high fecal coliform bacteria count of hog farm lagoons leads to significant disease problems and also contributes to avian die-offs. 

While we were unable to actually kill SB114, we were able to amend it to be as innocuous as possible. In its final form, there are strict odor standards which must be met both at the hog farm property line, and at the nearest receptor site (place where people live, shop, attend church or school, etc.) The strength of the standards can likely only be met with synthetic covers at the present time, though the industry insists they can do as good a job with alternative technologies. Additionally there is a new fee for hog farms that should assist in a minimal level of enforcement.

*SB37 RECREATIONAL IN-CHANNEL DIVERSIONS

(Isgar, Curry)

Position: Support in final form





Status: Signed

SB37 is an improvement over SB62 from last year. Unfortunately there were four fatal flaws in the bill as introduced.

As we moved through the process, the bill was significantly improved. Ultimately, all four fatal flaws were addressed in compromise fashion. In its final form, SB37 takes big step forward by limiting the Colorado Water Conservation Board’s (CWCB) role to findings of fact relating to impacts to their own Instream Flow program, and to impairment of compact entitlements. The four problems were addressed as follows:

1. De minimus – there is presumed to be no injury to an RICD if a future use has less than 1/10th of a percent impact – with a cumulative total of 1 percent impact for all future uses.

2. Kayaks only – This provision has been modified to allow claiming of water rights for non-motorized, recreational boating.

3. Retained Jurisdiction – This provision has been removed.

4. Call Threshold – This is the most confusing provision, but we did reach compromise. The RICD will fall into one of two categories at the time of application for the water right. The first category is rights which claim less than 50% of the seasonal volume of the river (April to September). If the right falls into this category, there are no restrictions on an applicant’s ability to shape the timing and flow rate of the water right within the decree. The second category is rights which claim more than 50% of the seasonal volume of the river. If the right falls into this category, applicants are limited to one flow rate per time period, with a maximum of three time periods for the entire season. Additionally, the applicant will not be able to call for his water if the exercise of the call would produce less than 85% of the decreed flow rate.

 *HCR1001 TAKING OF PRIVATE PROPERTY

(White, Tochtrop)

Position: Oppose unless amended 





Status: Dead

HCR1001 was a referred measure asking the voters to amend the constitution. If passed, it would constitutionally prohibit the use of eminent domain except for a narrowly defined range of “public uses”. Negotiations are ongoing, but the hope is to have this measure improved, and referred to the voters in place of a more draconian citizen’s initiative which is in the signature gathering phase.  Ultimately, both sides decided that any desired changes could be made statutorily, and that a constitutional change was unnecessary. HCR1001 was killed, and a late bill, HB1411, was introduced, passed, and signed by the governor. HB1411 limits the use of eminent domain to public uses, but allows local jurisdictions to retain urban renewal authority for areas that are truly blighted.

*HB1208 DEFINITION OF JUST COMPENSATION

(Lundberg, Mitchell)

Position: Oppose 







Status: Dead

HB1208 redefined the phrase just compensation to include up to 100% of fair market value in addition to the purchase price of the property to compensate the property owner for the inconvenience of having their property condemned.

AIR QUALITY/ENERGY

SB189 SEVERANCE TAX FOR ROADS

(Owen)
Position: Oppose







Status: Dead

SB189 moved all money over a certain threshold from the severance tax trust fund to the Highway Users Trust Fund (HUTF) for road construction and maintenance.

HB1041 EXTEND DORA RULE REVIEW

(Borodkin, Groff)

Position: Oppose 







Status: Signed



HB1041 extends the authority for DORA to review proposed agency rules for business community impact until 2013.

HB1095 ENVIRONMENTAL PREFERENCE

(Weissmann, Hanna)
Position: Support







Status: Vetoed

HB1095 requires the state to purchase environmentally friendly products if the cost is within 5% of “standard” products. Despite several amendments, which make the bill very confusing, the results are the same.

HB1147 ENERGY EFFICIENCY

(Plant, Johnson)
Position: Support 







Status: Passed 

HB1147 requires the PUC to adopt rules establishing funding/cost recovery for utility companies to promote conservation and efficiency.

HB1279 OIL SHALE SEVERANCE TAX FOR ROADS

(Lundberg)
Position: Oppose







Status: Dead

HB1279 would have siphoned severance tax revenue from oil shale extraction away from the severance tax trust fund. It would have used the revenue for road construction (HUTF) and property tax relief.

HB1302 AUTO EMISSIONS

(Stengel, Gordon)

Position: Oppose







Status: Signed

HB1302 as introduced eliminated the Envirotest program in favor of the clean screen program. As amended, the bill phases out Envirotest over the next 4-5 years, while phasing in clean screen technology.

LAND USE

HB1003 REQUIREMENTS FOR PRIVATE TOLL ROADS

(Pommer, Williams)
Position: Support







Status: Signed

HB1003 requires private toll road companies to go through a process similar to CDOT or the federal government with respect to environmental regulations. The bill is a work in progress. The environmental community is working with CDOT to ensure that the process is comprehensive, and protective of the environment.

SB52 SALES TAX FOR OPEN SPACE

(Grossman, White)

Position: Support







Status: Vetoed

SB52 exempts sales taxes for open space acquisition from the statutory sales tax cap.

HB1053 MASTER PLANNING

(Pommer, Entz)
Position: Support







Status: Dead

As introduced, HB1053 required local governments to adopt enforceable master plans within three years of reaching a certain size. It also required the plans to be updated at least once every ten years. The bill specified a number of elements which had to be addressed in the plan. As amended, HB1053 simply allows local governments to adopt rules and regulations that make their master plans enforceable.

HB1049 ABANDONED MINES/ACCESS

(Witwer, Grossman)

Position: Support







Status: Signed

HB1049 limits liability for landowners with abandoned mines on their property who allow public access across their land.

HB1074 WASTE TIRES

(Solano, Johnson)
Position: Support







Status: Signed

HB1074 extends the waste tire recycling fee until 2012. It also restores use of the fund to use for research and recycling of waste tires.

HB1185 SURFACE OWNER RIGHTS

(Curry, Isgar)

Position: Neutral 







Status: Dead

HB1185 required oil/gas operators to agree to compensation for surface damage caused by drilling. After several amendments, HB1185 required any one of a number of things before drilling can commence. A surface use agreement was listed as one of the things that could meet the requirements. Compensation agreements and bonding were also permitted. The compensation piece was substantially scaled back, and the coalition that supported and created the bill ultimately opposed it. Since the two sides were unable to reach a compromise, the sponsors opted to kill the bill and try again next year. We will continue to work with other interest groups to try to ensure that future legislation minimizes impacts to species as much as possible.

EMINENT DOMAIN – We generally try to stay out of pure eminent domain issues, and only become involved in regulatory takings issues. Since there are so many eminent domain issues this year in response to the Kelo case, they are included here in very brief form.

SB78 PROHIBIT EMINENT DOMAIN FOR PRIVATE TOLL ROADS - passed

(Wiens, McKinley)

SB78 prohibits private entities from condemning land for private toll roads

SB154 CLARIFY EMINENT DOMAIN - passed

(May, Pommer)
SB154 prohibits the use of eminent domain for economic development purposes.

SB169 URBAN RENEWAL – dead

(Tochtrop)
SB169 prohibits local governments from declaring agricultural land blighted.

HB1096 EMINENT DOMAIN AND SPECIAL DISTRICTS - dead

(Hefley)

HB1096 restricts the ability of special districts to condemn private property.

HB1099 EMINENT DOMAIN FOR PUBLIC UTILITIES - dead

(Gardner, Brophy)

HB1099 restricts the use of eminent domain to use for public utilities and rights of way. It also requires that the condemned property remain in public ownership.

WATER

SB179 WATER RESERVE ACCOUNT

(Isgar, Penry)

Position: No position as amended





Status: Signed

SB179 takes the unobligated balance of the severance tax operational account up to $10 million per year for water projects approved by a basin roundtable. There are already several pots of money available for development of water, and to the extent that the money is needed for other purposes, changing the statutory language of the existing accounts makes more sense than creating another fund. We were successful in changing this to a pilot project which sunsets in four years unless the program is reauthorized. We were also able to amend the bill in the House to specifically include studies and analyses of environmental projects as permitted uses for the money in the new fund.

SB193 UNDERGROUND STORAGE

(Wiens, May M.)
Position: Support as amended






Status: Passed

SB193 directs the CWCB to study plans for underground storage facilities in the South Platte and Arkansas basins. We had concerns that the process was tied to the interbasin compact committee (IBCC), which doesn’t yet exist officially, and that there were no environmental sidebars. In committee, Sen. Wiens willingly accepted an amendment creating environmental sidebars, considering ecological costs and benefits of each site, and making consultation with the IBCC optional. As amended, the bill at worst, does no harm, and could provide impetus for aquifer recharge as a potentially less damaging water supply alternative.

HB1124 FALLOWING

(Hodge, Owen)
Position: Support







Status: Signed

HB1124 clarifies that fallowing agreements (temporarily drying up a portion of the agricultural land) are permitted between farmers and cities. 

HB1311 SPECIES CONSERVATION TRUST

(Curry, Isgar)
Position: Support







Status: Signed

HB1311 refills the species conservation trust fund with $11.8 million from the severance tax operational account. The species conservation trust fund is a pot of money available to mitigate the effects of water projects on endangered species. Over the last several years, while the budget was in dire straits, the legislature took over $7 million from the fund to balance the state budget. As of this year, the fund was left insolvent.

In its final form, the account received $4 million in 2006 and 2007, then $3 million in 2008, 2009, and 2010. This compromise allows enough money up front to meet current obligations for recovery of the cranes on the South Platte, but defers other deposits until later years since there were so many demands on severance tax funds this year. In return for delaying the money, the legislature authorized additional money, raising the total amount from $11.8 million in the original bill, to $17 million in the final version.

HB1313 CWCB PROJECTS

(Curry, Isgar)
Position: Support 







Status: Signed

HB1313 is the annual funding allocation for the CWCB construction fund.

HB1352 WATER QUALITY

(McFadyen, Gordon)
Position: Support







Status: Dead

HB1352 allows the water court to include water quality considerations in change of use decrees. While this was a very intense fight, we were able to get this bill further than ever before. Sadly, it died 17-18 on third and final reading in the Senate. We attempted a procedural move to resuscitate it, but that motion also failed 17-18 (with a different 18th vote).

HB1337 FEE INCREASE FOR VIOLATION OF DISCHARGE PERMIT

(Butcher, Entz)
Position: Support







Status: Passed

HB1337 raises the fee for violation a water quality permit from $10,000 to $25,000 per day, per violation. While HB1337 did pass, it was eviscerated. In its final form it simply directs the interim water committee to discuss water quality and the potential need for increased fees and penalties.

WILDLIFE

SB75 URBAN WILDLIFE

(Hanna, Todd)

Position: Tepid Support as amended





Status: Dead

As introduced, SB75 would have made it a crime to permit wildlife to establish housing on your property. Fortunately Sen. Hanna agreed to an amendment. As amended, SB75 prohibited intentional feeding/luring of coyotes, foxes, raccoons, and skunks within municipalities. 

That’s it for the second regular session of the 65th General Assembly. Legislators will be focused on campaigns, so next year will have a slow build up through the Fall, followed by a frenetic November and December. I hope everyone has a great Summer!!

Jen
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